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WYSER-PRATTE MANAGEMENT -.I., INC.’S PETITION TO 
CONDITION THE TRANSFER OF CONTROL ON THE EQUITABLE 

TREATMENT OF GENERAL MOTOR’S CM-H SHAREHOLDERS 

Pelirioncr Wyser-Pratw Maniigcincnt Co , Inc. (“Wyser-Pratte”) by its attorneys, Grant & 

Eisciihoter, P A , hereby petitions the Federal Communications Commission (the “Coinmission”) 

to deny the above-captioned Application for Authority to Transfer Control tiled by General 

Motors Corporalion (“GM”), Hughes Electronics Corporation (“Hughes”) and The News 

Corporation Liinired (‘.New\’’), tiilk:):) the transaction provides that liolders o f G M  Class H 

Coininon SLock ( “GMH srock”) arc trcatcd as favorably in the proposed Lransaction as G M  itself. 

A b  described below, thc proposed transactions, il‘approved by the Commission, w i l l  prejudice 

G M I  I ahareholders. Applicable case la\b establishes that the Commission may not take action 

h t  arbirl-arily and capricioualy disregard5 the interests o f  shareholders Wyser-Pratte alleges, 

1ipo11 knowledge wilh rcspect Lo itscli: and as to a l l  other matter5 which generally concern facts 



1101 i n  i t s  posession, upon informalion and belief based upon, i n l w  alia, the investigation made 

by ancl IhroLigh i t s  attorneys, ~ b h i c l i  investigation included, &er aim, the review b y  i ts attorneys 

ol‘docuineiils crcatcd by GM and Hughcs, as well a s  documents created by  News, and media 

coveragc coiicerniii: GM and Hughes, as follows 

SUMMARY OF THE ACTION 

I Petitioner Wyser-Pratte l i lcs  the instant Petition in  connection wi th a proposed 

trailsaction helween G M  and New5 Corporation, announced o n  April 9, 2003, regarding a spin- 

o f f o f G M ‘ \  MtioIIy-owiicd subsidiary Hughes into a public conipany (the “Spin-of f ’ )  and the 

sale by GM and  the forced sale by holders of GMH stock o f a  34 percent interest in Hughes to 

N e w  liir $6 6 bi l l ion (the “Sale”) (together. the “Hughes Transaction”). The Spin-of fand the 

Sale are xl l - i i i tcrcstcd transactions designed to extricate G M  from thc satellite and Di recTV 

businesses 01‘Hughes hy selling 34 percent o f  Iiughes to News pursuant to a transaction in which 

<iM will receivc compensation different from and much superior to that which w i l l  be received 

b y  the GMIi  shareholders 

2 Under the term5 o l t h e  transaction, News w i l l  acquire GM’s entire economic 

intcrcst i i i  Hughes (20 pcrccnt of total)  for approximately $3 8 billion, wi th  $3.1 b i l l ion to be 

paid in cash and the remainder ostensibly to be paid in the form of News preferred American 

Depository Receipts (“News ADRs”). Moreover, the Hughes transaction contemplates a $275 

inilllion distribution froin Hughes to G M  as part o f  the transaction (the “Special Dividend”), 

osteiisibly for i*valuc enhaiiceinenrr” provided to Hughes by  GM. The net result ofthis is that 

G M ’ s  cntire intcrcst in Hughes will bc purchased by News for approximately $15 per share, 

mostly in the liiriii ol‘cash On the other hand, GMH shareholders w i l l  receive, in exchange for 
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ihcir GMH ctock, sh;ires of Hughes on a one-lor-one basis, followed immediately by a mandatory 

c\changc ol‘only 17.5 percciit o l t h c  former G M H  shareholders’ new Hughes stock for News 

A D R h  at approviinately $13 pcr A D K  subject to a collar. The net result o f  this is that GMH 

sliareholdrrs’ iiitcrest i n  Hughes w i l l  he purchased by  Ncws for approximately $14 per share, 

largely or totally in  the form o f  stock This violates the G M  Certiticate o f  Incorporation, which 

prohibits discriminatioii between GM and GMI i  sharcholders in a transfer l ike this one 

3 In order to  assure ratification of this patently unfair transaction, Applicants have 

iakei i  a number ol‘nctions to  eliminatc a fair vote by G M H  shareholders on the Spin-of fand 

Sale hrst,juSt weeks prior to the public announceineiit o f  the Sp in -o f f  and Sale, G M  issued 

I SO ini l l ion shares o f G M H  to ils penqion funds, a l l  o fwh ich  are controlled by GM directors As 

a result of thc share issuance to thc GM pension funds, the funds n o w  control 30 percent o f the  

iota1 sharcs o f  GMII  

i i i i l l ioi i  G M H  \hares, representing 4 6 percent o f  total GMH shares, and various Hughes officers 

own a i l  additional 8 mi l l ion shares Thus, in order to reject the Sp in -o f f  and Sale, more than 77 

perccnt o f the  non-GM af‘liliated shareholders w i l l  have to oppose the transaction. 

I’urthcr, ccrtaiii other employee benefit plans control an additional 50.5 

4 Second, in order Lo improperly influence the vote of GMH shareholders b y  

inakiiig the Sale appear as l ivorable as possible to the noi l -GM controlled shareholders, the deal 

u a s  announced on Apr i l  9, 2003, just two days before PanAmSat Corporation (“PanAmSal”), an 

8 I percent owned Hughes subsidiary, announced much higher than expected earnings, and only 

t ivc days before Hughes itself announced much better than expected results. Those events would 

haw t ivorably iii ipactcd the price at  which GMH was trading. As announced, the deal allegedly 

would pro\;itie CiMIi shareholdcrs wi th a 22 pcrcent preiniuin, although only for a fraction o f  
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their total  lioldings Had the deal price ot$14 per share been announced after those favorable 

cariiiiigs announcements, the deal unque\tionahly would have appzared less fdvorabk and with a 

lower preiiiiuin Tlic I’avorahle appearance o l t h c  deal i s  critical since, under the G M  Certificate 

~,l’Iiicorporation, GMH shareholders 31-12 entitled to exchange thcir GMH stock for GM $I-2/3 

cniiiiiioii \lock at a 20 percent premium iii the cvent G M  no longer controls Hughes (‘Exchange 

Provision”) GM wi l l  seek to have the certificate amended to remove this provision, but only if 

G M H  shareholders approve In order to obtain such approval, G M H  shareholders inust be led to 

bc l icve h a t  tlicir premium wil l  exceed 20 pcrccnt. Thus, G M  had to announce the transaction a t  

a t i i i ic mlien i t  could create thc iinpreshioii that the u l c  would create a preiniuin in excess o r 2 0  

percent 

5 .  Consequently, Wyser-Prattc seeks an order denying the Application for Authority 

to  Transler Control or requiring equitable treatment o f G M H  shareholdcrs. Unless the 

Application lor Authority to Transfer Control i s  denied or conditioned upon equitable treatment 

ol‘GMH shareholders, GMI1 shareholdcrs wi l l  he forced to vote on, and accept, a merger that IS 

paleiitly unfair to the G M H  shareholders and which w i l l  prevent them f rom realizing the fair 

value o f thc i r  shares 

T H E  PARTIES 

6 Petitioner, Wyser-Pralte Management Co , Inc , is a n  investment management 

t i r in with i ts p r i i i c i p i  place of business in N e w  York, New York.  Wyser-Pratte’s accounts own 

300.000 shares o f  GMII ,  representing a mult i -mi l l lon dollar Investment. Wyser-Pratte is a well- 

ki io \ r i i  activibt investor, whose in \ cwnen t  philosophy i s  to earn returns for its clients b y  

i i i iproi  ins the corporate go\!eriiance ofcoinpanies in hhlch i t  invests. 
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7 Applicant, Gcneral Motors C‘orporalioii, i s  a Delaware corporation hcadquartered 

iil 300 Rena imnce Center, DctroiL, M ich igan GM currently retains approximately 19.9 percent 

or the econoinic interest in Hughes 

8 C‘o-Applicant, Hughes Eleclronics Corporation, i s  a Delaware corporation 

lheadqiiartered in El Scgundo, Cal ihrn ia .  I lughes i s  a wholly-owned subsidiary of GM. Hughe5 

i s  ii leading provider o fd ig i ta l  entcrtaininent, in l t~r inat ion and communication 5ervices and 

s a l t l l i t c - b a d  private businew networks l luglies’ busincsses include- ( I )  DirecTV - the 

world’s leading pro\’ider ol‘satcll ite-to-subscriber entertainment services wi th niore than 

I I i i i i l l ion custoiners, (2) Huglics Network Systenih - the world’s leading provider of broadband 

wtcl l i tc  networks and serviccs to both consumers and enterprises, and (3) PanAinSat  an 

8 I Ipcrceiit owncd Hughes subsidiary that provides global video and data broadcasting scrvices 

~ i a  \a le l l i tc  

9 Co-Applicant, The News Corporation Limited, i s  an Australian corporation with 

priiicipal executive offices located a t  2 Hol t  Street, Surry Hills, N e w  South Wales, Australia 

2010 News i s  a diversilied iiiternatioiial media and entertainment company wi th  operation i n  

filined entertainment, televi>ion, cable network programing, inagazines and inserts, news papers 

and book publishing These activities are conducted principally in the United States, the United 

Kingdom, Ilaly, Asia, Australia and (he Pacific Basin. 

I O  Echohlar Satcllite Corporation (“Echostar”) has petitioned the Cominission to 

p;ii-ticipatc in the above-captioned pi-occcding, thereby becoining a party, pursuant to 

C‘ominishion Rule l.l202(d)(I);47C F R .  $ 1  I202(d)(I) 
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PETITION ALLEGATIONS 

I I .  Wyscr-Pratte brings this petition secking to part~cipate i n  the above-captioned 

prcicecding, tliereby bccoining a party, purwant Coininission Rule I .  1202(d)( I ) ;  47 C.F K 

b I  1202(d)(I) 

I2 Pctitioner rcquests that the Cominission deny the instant Application based upon 

il T h e  applications as to which Commission approval is sought are an 
cssential elcment in completing a transaction in  which the interests of GM 
and 1 1  noii-GMH shareholders will be favorcd over the interests ofGMH 
shareholders. 

b Under its powers under Sections4(i) and 309(a) of the Communications 
Act o f  1934.47 U S.C 6 5  I54(i) & 309, the Commission has the duty to 
detcrmine “whether the public interest, convenience, and necessity will be 
served” by the granting o f a  license application and the power to make 
such rules and impose such requirements as it d e e m  appropriate See 
Mobile Coinmir17ic.atiori.r Corp ofAmerica v F C C , 17 F.3d 1399, I406 
(D.C.Cir 1996). In determining the public interest, the Commission has an 
obligation to  protect shareholders’ rights See Starer Comnzunicatrons, 
/nc. I; F’ C C .  763 r.2d 436, (D.C. Cir.1985) (“[tlhe Commission has a 
duty to iiiipleinenl rhc Communications Act but also must attempt to do so 
in  a rnanncr as consistent as possible with corporate and federal security 
laws’ protection of qhareholders’ rights”). 

FACTUAL BACKGROUND 

A. GM’S EQUITV SFCUlClTlES 

13 Ar pro\’idcd in GM’h Restated Certificate oflncorporation (amended J u n e  6, 

ZOOO), the common stock of GM consists of 5,6OO,OOO,000 authorized shares of cominon stock, 

of which 2,000,000,000 shares are coininoii stock, $1.213 par value (“GM $I  -213”) and 

3,600,000,000 3hares are Class H coininon stock, SO 10 par value (‘’GMH”) As of February 28, 

2003, 560,560,8 I8 h a r e s  of  CM $1-213 and  958,299,595 sharcs of GMH were outstanding 

6 



B o l h  GM Sl-2/3 and G M H  shares trade actively or  the N e w  York  Stock Exchange (NYSE 

symbols GM and G M H ,  rcspecrivcly) 

14 CiMH IS a “tracking btock” o f G M  designed to provide i t s  holders wi th tinancial 

icturns based on the tinancial perforinance of Hughes, a whol ly  owned subsidiary of GM. 

Piirsuaiit to Article IV o f G M ’ s  Certificate ot‘lncorporation, GMH shareholders have the ability 

10 oh ta i i i  dividends, at  the discretion o f  the G M  Board o f  Directorc, based upon the consolidated 

iiet iiicoine o f l iughcs .  Holderb o f C M t I  have no direct rights in the equity o r  assets of Hughes, 

howeLer, but rather righls in the equity and asscts o f G M .  

I 5  GMH shareholders alba have the right “[iln the event o f  the sale, transfer, 

assignineiit or othcr disposition by  the Corporation o f  Substantially A l l  o f  the Business o f  

Huglies to a person, enti ly or group o f  which the Corporation [GM] i s  not  a majority owner 

all outstanding share5 ofc lass I i  Coiniiion Stock shall be exchanged for fu l ly  paid and 

nonassessablc shares of Coinmon Stock at the Exchange Rate.” GM Certificate o f  Incorporation, 

Article lV, Division I ,  Section (c)(2’) ‘ Ihc  Exchange Rate I S  the average price o f  GMH stock, 

i i iulriplied by 1.2 (a 20 percent premium) and divided by the price o f  GM $1-213 stock (GM 

coininon). I d  a(  Section (c)(4) 

16. With thc exception of certain inatters concerning dividend rights, voting rights, 

c\changc:ability, liquidation and subdivision and combination, GM’s articles o f  incorporation 

clcarly stare thal  “[tlhe Common Stock and the Class H Common Stock shall be identical in all 

respects and shall have  equal rights and privileges, except as otherwise provided in this Article 

t‘OlJRTH 

10 di\ci-i inina~e againbt G M H  shareholders in any Transactlon involv ing the sale o f  Hughes. I n  

” There i s  nothing iii Articlc I V  o f G M ’ s  articles of incorporation that allows GM 
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f'clcl, undcr 4rt ic le IV, Divis ion I, Section (a)(3) o f G M ' s  Certiticate o f  Incorporation, the sole 

type ofdi\criniit iarioii thai is permitted i s  iii the payment ofdtvtdends 

I 7  GM purchased Hughes Electronics in 1985. As of 1997, Hughes Electronics 

consisted of: Hughes Defense, a deki ice and aerospace company; Hughes Telccom, a space and 

telcc0iniiiunicatioiis business, and Lk lco Elcctmnics Co. ("Delco"), a manufacturer o f  electronic 

sysleins and part5 In 1995. CM had issued a tracking stock, also known as GMH stock, that 

11-ackcd 26 6 percenl o f t h e  economic results of' Hughes Electronics. In 1997, GM spun-off 

Huglies Defense and i i icrged i t  wi th Raythcon, moved Delco lo  C M  and recapitalzed the GMH 

rlock into a new GMI~I coininon stock l inked to the performance of  Hughes Tclecom (referred to 

herein as "Hugheh") 

18. After thc 1997 restructuring, GM continually expressed an interest in reducing or 

eliniin;ittiig 11s titiancial intcrest in Hughcs Beginning in 2000, GM extensively negotiated wi th  

Ne\\h IO purchase Hughes. In or about MarchiApr i l  2001, GM also entered into negotiations 

with EchoSrar and an agrccinent between GM and EchoStar was announced on October 28, 

200 I 

I9 The agreement wi th EchoSlar proinised to compensate GMH shareholders wtth 

sliiircs of EchoStar conimoii stock valued at $18.44 per GMH share. The deal fel l  through when 

11 tailed to rcceive regulatory approval from the Coinmission, which rejected the EchoStar deal in 

a dcci5ion issucd on October IO, 2002 Later that month, the deal was the subject o f a n  antitrust 

challenge brought by  the U.S. Department o f  Justice. By December o f  2002, the EchoStar deal 

\w.: terminated and GM reopened negotiations with News Throughout the course of the 
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regtilatory aiid court procccdings rcgardiiig the proposed EchoStar deal, News sharply criticized 

and lobbied against it, 

R. CM “CONTRIIIIITES”CMH SHARES TO ITS PENSION FUNDS 

20. 0 1 1  February 28, 2003, j u s t  prior to the announcement o f t h e  Hughes transaction, 

Ghl aiinounccd that i t  would contribute approxiinately 150 inillion GMH shares to certain of its 

l J  S e m p l o y e  henetits plans (the “CiM Plans”) in  March o f  2003 The net effect of this 

con1rlhution was a decline in GM’s interest in Hughes from 30.7 percent to 19.9 percent. 

21 ‘I’he outstanding sharcs o f ‘GMH prior to GM’s contribution to the GM Plans 

rcpresented approxi inakly a 69 3 percent interest in the company. Fol lowing this new 

contribution. the GMH shareholders now collectively hold an approximatcly 80 percent interest 

in Iiiighes. A l w ,  with this new contribution, the GM Plans now hold 33 I .5 mil l ion shares of 

CiMH, rcpresentiiig 30 perccnt ofall GMH sharcs. Further, as ofFebruary 28, 2002, State Street 

Bank and Trust Company held approximately 50.5 million GMH shares on behalf o f  various 

r inployec benefit plan\,  reprcseiiting approximately 4 6 percent o f  total GMH shares, and as o f  

April IO, 2003, Hughes ofticers held approximately 8 in i l l ion shares o f G M H  stock, equal to 0.7 

percent o f a l l  GMH stock 

22.  l h e  trustces o f t h e  GM Plans are ineinbers o f G M ’ s  Board o f  Directors who 

beloiq lo the G M  Board’s lnvcstmeiit Funds Coinmittee The Investment Funds Committee i s  

coniprised ut‘ Pcrcy N BariicLik (Chair), Arinando M Codina, George M C Fisher, Nobuyuki  

Idei, E Stanley O’Neal, and Iohn F Smith. I r  

2.3 CM’s website describes the Investment Funds Committee o f  i t s  Board of 

Directors as follows 
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Investment Funds Committee met three times in 2001 The 
Coniinittee sei-ves ah the nained tiduciary of GM's and a number of  
i t 5  suhhidiaries' bcnelit plans governed by the Employee 
Retirement Incoiiic Security Act (ERISA). 

As a result o f the  share issuance to Ihe G M  Plans. the Plans now control 24. 

3 0  perccnl o f t h e  t o l a l  shares of GMH Further, various GM employee benefit plans control a n  

additioilal 4 h perccnt ol 'GMII rhares and Hughes officers an additional 0.7 percent Thus, in 

corder to reject the Spin-off and Sale, inore than 77 percent o f t h e  non-GM affiliated shareholders 

will ha1.e tu u p p o x  thc Transaction, effectively pre-ordaining any shareholder vote on the 

C. Tile HUGHES THAN\ACTION 

25 On April 9,2003, News and GM announced that News had agreed to purchase 

34 percent of tlughes for S6.h billion in cash and stock. Pursuant to the Hughes transaction, 

Ncws would acquire GM's entire stakc in Hughes, plus an a d d i ~ o n a l  14. I percent of  Hughes 

from G M ' s  pension and other benefit plans, as well as GMH shareholders. 

26 As part o f t h e  transaction, GM intends to split off Hughes, providing each GMH 

holder w i t h  one Hughes share for each GMH share. A t  the sanie time, GM will sell its entire 

19 9 pcrcent ecnnoinic interest in Hughes to News for $3.8 billion. Although GM does not own 

any GMH shares, its 19 9 perccnt econoinic interest in Hughes is the equivalent of275 million 

<;MI4 shares. ' lhm, on an equivalent bash. the payincnt by News to GM equals approximately 

$13 1x1- sharc Purwaiit to (he deal, GM would receive $3.1 billion in cash, and the remainder 

wotild bc paid i n  Ncns ADRs 



77 ‘The News A I I R  shares payable to GM are based on the l i xcd  price o f  $14 per 

1 lugllcs sharc and wil l adjust wilhin a collar raiige of20  pcrcent above or below the current News 

AI)K s h r c  pricc ofS22.40 (\he 20 percent range i s  $17 92 to $26.88). Thus, each Hughes share 

V I I I  be worth 614 News ADRs at a share price ofS22.40 and that exchange ratio w i l l  decrease 

as t l ic  price ofNews  ADRs incream,  and  increase as the price o f N e w s  ADRs decreases. At a 

New:, ADR price o f  b e t w e n  $ 1  4 08 and $ I7 92, the exchange ratio is  f ixed at 0.78 News ADRs 

to oile bhare of  Hughes and at a n  ADR pricc o f  below S14.08, GM has the r ight  to terminate the 

11-ansaclion. 

28 Signilicantly, GM could have chosen to accept an all stock transaction, or could 

ha le  apportioned thc S 3  I bi l l ion cash payment between itself and GMH shareholders, but chose 

to take a l l  or virtually al l  o f  the cash because o f  its “l iquidity preference.” In  addition, GM could 

h a k e  allowed a l l  owner5 o f  Hughes, itselfand the GMH shareholders to convert 34 percent of 

l l ic ir  holdings into cash and Ncws ADRs, but instead chose to totally divest itself o fany  interest 

in Hughes, while GMH shareholders were required to retain 83 percent o f the i r  Hughes holdings 

2 9  l lndcr  the proposed dcal, C;M also w i l l  receive a n  additional distribution o f  

$275 mil l ion (the equivalent of approximately $ 1  pcr GMH share) in consideration o f  the alleged 

“value eiihaiicciiicnt” Iijr GMH shareholders arising froin the conversion o f  GMH from a 

tracking stock In  a n  assct-bascd stock I n  actuality, that money was cnmpensation required by 

G M  in addition to the payments by News. As stated by  Hughes’ CEO, Jack A. Shaw, at a press 

conference regarding thc deal 



Conccrii i i ig the dividend, S275 mill ion, I think lhe best way t o  talk 
to you about i t  i s  lo  say that in this k ind ofTransaction, there are 
three companies - General Motors, News, and o f  course, Hughes. 
And it's not really as complicated as people might think i t  could be; 
in order to make a T r u i i w t i o n  l ike this. i t takes everybody to have 
give and take and to want to do the deal. A n d  in the case o f  Rupert 
iind N C W  Corp, they had a iiuinber i n  mind, and they felt what 
\\as :in appropriate price to pay for Hughes. General Motors, o f  
course, needed to have certain benelits from the Transaction. And  
I'roin tlie Hughes side, wc wanted to make i t  happen So the $275 
in i l l ion lroiii Hughes upstreaming lo General Motors i s  what it 
lonk to inake I I  happen. 

I n  stini. GM would rcceive lhc equivalent o f  $15 per share ($14 from News and $ I  from 

Hiighcs), alinosl cntirely in  ciirh, for i t s  iiiteresl i n  Hughes. 

30. Current holdcrs o f G M H  vtock would t i n t  exchange their shares for Hughes 

common stock on a one-for-one basis, followed immediately b y  a mandatory exchange of 

17.5 percent o f t l i e  Hughes stock they receive for approximately $14 per share in News ADRs 

(and/or pnssibly some cash). At the time o f  announcement, $14 per share allegedly represented a 

22 percent prciniuin over GMH stock'? trading price As a result o f  the mandatory exchange, 

N e n r  also would acquire an additional 14 I percent stake in Hughes. 

3 I Finally, according to published reports, the Hughes transaction, which w i l l  

tcrniiiiate i l ' i iot  completed in  one year, provides for a termination fee o f  up to $300 mi l l ion 

payable to News if tlie transaclion does not close under certain circumstances. 

D. 

32. 

PURLIT REPETITION TO THE PROPOSED TRANSACTION 

Thc rcpctition of G M H  shareholder to the proposed deal was entirely negative 

Hu$es 5 h ~ e 5  plummeted on the news. dropping 10 percent on Thursday, April 10,2003 

Accordtiig to published reporls, iiiuch o f t l i e  anger directed at Hughes' executives centered on the 

I L  



$275 mil l ion fec payable to GM b y  Hughes. As Dorv J o n a  Business News reported on Aprll IO, 

1003 

Hughe\ exccuilves got an carful froin angry shareholders during a 
confcrence call earlicr Thursday, and the company’s shares fel l  
10% on heavy volume. 

One gripe i s  the $275 inii11ioii fee that Hughes wi l l  have LO pay GM. 
I he car maker said i t  I S  getting the lee for the “value enhancement” 
it is giving I lughcs shareholders by  making the stock a regular 
stock, rather than a tracking slock as it i s  now. 

* * I  

As a rcsult ol‘the cxtra fee paid to GM on top o f t h e  $3.1 b i l l ion in 

cash l io in  News Corp , the parent company wil l effectively receive 
$ 1 5  a share, whereas Hughes shareholders w i l l  get about $14 a 
hhare, and most o f  I I  in stock 

E. THE ANNOUNCEMENT O F  THE TRANSACTION WAS IMMEDIATELY PRIOR TO 
FAVORABLE FINANCIAL REPORTS BY H U G H E S  AND A HUGHES SUBSIDIARY 

33 The announceincnt o f a  delinit ivc agreement for the sale o f t h e  interest in Hughes 

to News h a s  stratcgically timed a few days hefore two public announcements that would have 

positively impacted Hughes share price. On April I I, 2003, PanAmSat, an 81 percent owned 

subsidiary ol‘Hughc5, announced that 11s lirst quarter 2003 earnings had increased 47 percent 

li-oin a year earlier as a result of successful cost-culting initiatives. As a result, PanAmSat shares 

closed up 5 3  cents at $15.6 I oil N A S D A Q  

34. On April 14, 2003, Hughes announced i ts 2003 f i rs t  quarter financial results, 

including a reinarkable IO percent increase in revenues from $2.02 b i l l lon (first quarter 2002) to 

$2 23 billion (t irst quarter 2003). Further, Hughes earnings before interest, taxes, depreciation 

2nd amorliratioii (EBITDA) soared to $305 inillion from $164 5 mill ion. 
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35. This i i i for i i iat im \vould have  positively impacted Hughes stock price had i t  been 

aniiounced Iprior to the public disclosure o f the  Spiii-off and Sale. Such a share price increase, 

l ioucvcr, would ha\'c made the $13 per sharc being offered by  News appear to be less desirable 

( i i vcn  tliat G M  inust have been m a r e  o f thc  impending Fdvorable Financial information before i t  

announced the Spiii-off and Ihc Sale, the t iming o f  the various announcements was done to make 

the deal appear iiiore i' ivorable lo GMH shareholders so as to seek to preserve GM's favorable 

misiderat ion in thc Hughes Iransaction 

F. 

36 

APPLICANTS' BREACHES AND PETITIONER'S HARM 

E3ecause o f the  nature o fNews '  offer, particularly the fact that GM and i t s  non- 

GMH shareholdcrs would rcceive more and less risky consideration than CMH shareholders, the 

CiM Board of Directors was obligatcd to' 

l lndcrtnke a coiiiprchcnsive evaluation o f  Hughes' net worth as a going concern 
that i s  for sale. 

Carefully scrutinize thc Hughes transaction and engage in a meaningful auction 
wi th third parties in  a n  attempt to obtain the best value for GMH shareholders that 
i s  equal to the \ d u e  obtaincd by  GM;  

Ac t  independently so  that the interests o f  GMH shareholders would be properly 
safeguarded, and 

Address contlicts o f  iiitcrest that ex is t  between the individual GM Directors' own 
interests, the interests o f  GM's non-CMH shareholders, and the individual GM 
Directors' fiduciary obligalion5 to obtain the highest value possible for GMH 
shareholders. 

Petitioner and other shareholders w i l l  be irrepardbly damaged in that they have not 

.iiid W I I I  noL par ' t ic ip~te in a fair proportion ofthe 34 percent of Hughes being sold to News and 

havc been and \b i l l  be prcvented froin obtaining a fair and adequate price for their shares o f  



G M H  <tuck In essence, they LIJIII x l l  lcsc, obtain less per share aiid receive riskier consideration 

than G M  si i ice they wil l receive consideration priinarily in the form o f N e w s  ADRs whlle G M  

!\ill rcaliLt. consideration priinarily in  (he form ofcash. 

C. 

38 

THIC Coninf~SSlON Musr PIWTECT INTERESTS OF GMH SHAREHOLDERS 

In  reviewing the instant Application for Authority to Transfer Control, the 

Coininissioii in t is t  conduct an inquiry to determine that the proposed merger protects not only the 

inlei-estc o f l l i e  rclevani market, hut also G M H  shareholders See IIImou Public 

Te1ec.oniniittiitolion.r A,\,soc 1' F e h u l  c'ommz/tiicarion.r Commission, I 17 F 3d 555, 569 (D.C. 

C'ir I 997) (the Cominission must consider not only whether i t s  asset valuation method protected 

ratepayers, hut was also whether i t  protected shareholders' interests) (ci t ing Democralic Cent 

C'omm o/ Di,vj ofColiimhici 1' Washrngron Meiropolrlun Area Transrl Comm 'n , 485 F.2d 786, 

806, 833 (D C Cir. I973)), .ACT crl~o S/orer Commz/nica/rons, Inc L' F C C , 763 F.2d 436, (D.C. 

Ci r  1085) ("[[]he Commission has a duly to impleinenl the Coininunications Act but also must 

attenipl to do 50 in a manner 21s consisteiit as possible with corporate and federal security laws' 

prokction of  shareholders' rights") 

30 Based upon a l l  o f t h e  foregoing, i t  is evident that the proposed transactlon is  

patently unfair to G M H  shareholder?, and therefore, Pctitioner requests that the Commission 

dcny the Application. or require thc parties to treat GMH shareholders equitably, i.e, provide 

them with the same treatment that G M  i s  according to its economic ownership in Hughes. 

15 



WIIEREFOKE,  Wyser-Pratte prays that the Commission fiilfill its obligation to protect 

5h:ireholdcr inkrests and dcny the iiistanl Application for Authority to Transfer Control. or 

condition any such transfer upon thc equitable treatment ofCMH shareholders 

Dated .Itily 15, 2003 

Geoffrey C Jarvis 
GRANT & EISENHOFER, P.A. 
1201 N .  Market Street, Suite 2100 
Wilmington, DE 19801 
(302) 622-7000 
(302) 622-7100 (facsimile) 

Attorneys for Petitioner 
Wyser-Pratle Manageinent Co., lnc 
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CERTIFICATE OF SERVICE 

I licrchy certify that  a copy of the  foregning was served on July 15, 2003 v ia  Federal 

Espres,  overnight delivery to the Ibllowiiig 

Marlene H .  Donch 
Secretary 
Fcderal Coiiii i iuiiications Coiiimibsion 
2.36 Massachusetts Avc , N . E  
Ua5hlllgtoll. I) C 20002 

.lame5 Bird 
t ederal Communications Coiiiinisbion 
Off ice o f  the General Counsel 
44.5 I 2"' Street, S W. 
Uashington, D C 20554 

Gary M Epstcin 
Larhaiii & Watkins, LLP 
555  1 I"' Streel, N W 
Washington, D.C. 20004 
C'l~urisel for  Gwevcil Moior,y Corp , et nl 

Paiitclis M ichalopoulos 
Steptoe & Johnson, LLP 
I330 Cniinecticut Avenue, N W 
Washington, D C 20036 

..irgrzi,stur und Drrcw TV 
C'olinsel f;Jr EchoStar Sa/e//i/e C(JYpCJtXltiCJn, 

Marcia Glauberman 
Federal Communications Commission 
Media Bureau 
445 12'" Street, S W. 
Washington, D C 20554 

Wil l iam M Wiltshire 
Harris, Wiltshire & Grannis, LLP 
1200 18"' Street, N.W.  
Washington, D.C. 20036 
Counsel,jJr The News Corprnt ion Limited 

Richard E. Wiley 
Wiley Rein & Fielding 
1776 "K '  Street, N.W. 
Washington, D.C. 20006 
Counselfor Gerieral Motors Corp , et a1 


